AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Railroad Retirement Board

subject to waiver under part 340 of this
chapter. Further, it shall not be con-
sidered that a claimant prejudices his
or her request for waiver by tendering
all or a portion of an erroneous pay-
ment or by selecting a particular meth-
od of repaying the debt. However, no
waiver consideration shall be given to
a debt which is settled by compromise.

(9) Evidence provided by base-year em-
ployer(s) and most recent employer, if dif-
ferent. In making a decision under
paragraph (d) of this section, the Debt
Recovery Manager shall consider all
evidence of record including any evi-
dence submitted by the claimant’s
base-year employer(s) and the most re-
cent employer, if different. Where a
claimant has requested waiver the
Manager shall notify his or her base-
year employer(s) and the most recent
employer, if different, of the right to
submit, within 30 days, any informa-
tion which may be pertinent to the
waiver decision.

[56 FR 65680, Dec. 18, 1991, as amended at 67
FR 77156, Dec. 17, 2002]

§320.12 Appeal to the Bureau of Hear-
ings and Appeals.

(a) Any party aggrieved by a decision
under §320.10 of this part or a claimant
aggrieved by a decision under §320.11 of
this part may appeal such decision to
the Bureau of Hearings and Appeals.
Such an appeal shall be made by filing
the form prescribed by the Board for
such purpose. The appeal must be filed
with the Bureau of Hearings and Ap-
peals within 60 days from the date upon
which notice of the decision on recon-
sideration or waiver of recovery was
mailed to either a claimant or the base
year employer(s). Any written request
stating an intent to appeal which is re-
ceived within the 60-day period will
protect the claimant’s or base-year em-
ployer’s right to appeal, Provided that
the claimant or base-year employer
files the appeal form within the later of
the 60-day period from the date of the
reconsideration decision, or the 30-day
period following the date of the Board’s
letter sending the appeal form to the
claimant or base-year employer.

(b) If no appeal is filed within the
time limits specified in paragraph (a)
of this section, the decision of the adju-
dicating office under 8§§320.10 or 320.11

§320.19

of this part shall be considered final
and no further review of such decision
shall be available unless the hearings
officer finds that there was good cause
for the failure to file a timely appeal as
described in §320.10 of this part.

() Where a timely appeal seeking
waiver of recovery of an erroneous pay-
ment has been filed with the Bureau of
Hearings and Appeals, the Board shall
not commence recovery of the erro-
neous payment by suspension or reduc-
tion of a monthly benefit payable by
the Board until a decision with respect
to such appeal seeking waiver has been
made and notice thereof has been
mailed to the claimant.

[67 FR 77157, Dec. 17, 2002]

§320.18 Hearings officer.

Within a reasonable time after a
party has filed a properly executed ap-
peal, the Director of Hearings and Ap-
peals shall appoint a hearings officer to
act in the appeal. Such hearings officer
shall not have any interest in the par-
ties or in the outcome of the pro-
ceeding, shall not have directly partici-
pated in the initial determination from
which the appeal is made, and shall not
have any other interest in the matter
which might prevent a fair and impar-
tial hearing. In any case in which em-
ployee status or creditability of com-
pensation is an issue, the hearings offi-
cer shall receive evidence and report to
the Board thereon with recommenda-
tions. In all other cases, the hearings
officer shall consider and decide the ap-
peal; in each such case where the hear-
ings officer determines that an issue of
fact exists, the parties shall have the
right to a hearing.

[56 FR 65680, Dec. 18, 1991]

§320.19 Election to participate.

(a) Claimant files an appeal. Where the
claimant has filed an appeal under
§320.12 of this part the hearings officer
shall notify the claimant’s base-year
employer(s) that such an appeal has
been filed and shall provide the base-
year employer with a statement of
issues on appeal. The hearings officer
shall inform the base-year employer(s)
that such employer(s) shall have a
right to be present at any hearing
which is to be held under this part and
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§320.20

the right to submit evidence with re-
spect to the issues on appeal. Within 30
days of the date of such notice a base-
year employer shall provide the hear-
ings officer with a statement in writing
which summarizes the evidence which
such employer intends to present with
respect to the issues on appeal, which
indicates whether the employer wishes
to be present at any hearing which
may be held, and which designates who
will represent the employer with re-
spect to the appeal. An employer who
fails to respond in the time prescribed
shall be barred from further participa-
tion in the appeal and shall forfeit any
further right to review as provided for
in this part.

(b) Base-year employer files an appeal.
Where a base-year employer files an
appeal under §320.12 of this part, the
hearings officer shall notify the claim-
ant that such an appeal has been filed
and shall provide the claimant with a
statement of issues on appeal. The
hearings officer shall inform the claim-
ant that he or she or a duly authorized
representative shall have a right to be
present at any hearing which is to be
held under this part and the right to
submit evidence with respect to the
issues on appeal. Within 30 days of the
date of such notice the claimant shall
file with the hearings officer an elec-
tion to participate in the appeal. A
claimant who fails to file an election in
the time prescribed shall be barred
from further participation in the ap-
peal and shall forfeit any right of re-
view as provided for in this part.

[56 FR 65680, Dec. 18, 1991]

§320.20 Powers of hearings officer.

In the development of an appeal, the
hearings officer shall have the power to
hold hearings, require and compel the
attendance of witnesses, administer
oaths, take testimony, and make all
necessary investigations.

§320.22 Notice of hearing.

(a) Notification of parties. In any case
in which an oral hearing is to be held,
the hearings officer shall schedule a
time and place for the conduct of the
hearing. The hearings officer shall
promptly notify the party or parties to
the proceeding by mail as to said time
and place for the hearing. The notice
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shall include a statement of the spe-
cific issues involved in the case. The
hearings officer shall make every effort
to hold the hearing within 150 days
after the date the appeal is filed.

(b) Notice of objection. A party to the
proceeding may object to the time and
place of the hearing, or as to the stated
issues to be resolved, by filing a writ-
ten notice of objection with the hear-
ings officer. The notice of objection
shall clearly set forth the matter ob-
jected to and the reasons for such ob-
jection, and, if the matter objected to
is the time and place of the hearing,
said notice shall further state that par-
ty’s choice as to the time and place for
the hearing. Said notice of objection
shall be filed at the earliest practicable
time, but in no event shall said notice
be filed later than five business days
prior to the scheduled date of the hear-
ing.

(¢) Ruling on objection. The hearings
officer shall rule on any objection
timely filed by a party under this sec-
tion and shall notify the party of his or
her ruling thereon. The hearings officer
may for good cause shown, or upon his
or her own motion, reschedule the time
and/or place of the hearing. The hear-
ings officer also may limit or expand
the issues to be resolved at the hear-
ing.

(d) Failure to appear or to file objection.
If neither a party nor his or her rep-
resentative appears at the time and
place scheduled for the hearing, that
party shall be deemed to have waived
his or her right to an oral hearing un-
less said party either filed with the
hearings officer a notice of objection
showing good cause why the hearing
should have been rescheduled, which
notice was timely filed but not ruled
upon, or, within 10 days following the
date on which the hearing was sched-
uled, said party files with the hearings
officer a motion to reschedule the
hearing showing good cause why nei-
ther the party nor his or her represent-
ative appeared at the hearing and fur-
ther showing good cause as to why said
party failed to file at the prescribed
time any notice of objection to the
time and place of the hearing.
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